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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 5th day of January, 2000

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15152
V.

BRI AN W KRAFT,

Respondent .
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OPI Nl ON AND ORDER

The Adm ni strator appeals the order of Adm nistrative
Law Judge WIlliam R Millins granting respondent’s notion
for judgnent on the pleadings. By that order, the | aw
j udge found that selective adm ssions nmade by respondent
supported the Adm nistrator’s allegation that he | acked

qualification to hold an airman certificate and affirned
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the order of revocation.! W deny the appeal.

The Adm nistrator’s conplaint, generally, describes
respondent’s operation of N2743J, a Cessna 185 equi pped
with floats, during, for the nost part, the spring and
sumer of 1997.2 Respondent adnits that, as co-owner with
his father of Kraft Adventures, Inc., the aircraft’s
corporate owner, he was the principal operator of the
aircraft and primarily responsible for ensuring that it was
adequately maintained. He admts that required maintenance
record entries were not nmade, and that he flew the aircraft
when required i nspections had not been performed. He
admts that although he held only a private pil ot
certificate he nonethel ess served as pilot-in-command
aboard the aircraft on nunerous flights for conpensation or
hire. He admts that the aircraft crashed on August 26,
1997. He admts he violated FAR sections 61. 118,
91.405(a), 91.405(b), 91.407(a)(1), 91.409(a),
91.417(a)(2), and 119.5(g). And, although he denies

portions of the Administrator’s anended conplaint,? he

! Copies of the law judge’s July 1, 1998 Order Granting
Motion for Judgnent on the Pleadings and July |5, 1998
Order Denying Mdtion for Reconsideration are attached.

2 Respondent adnitted paragraphs 1, 2, 6, 7, 9, 13, 14, 15,
19, 20, 21, 22, 23, 25, 26 and 28 of the Admnnistrator’s
anmended conplaint. The Adm nistrator’s anmended conpl ai nt,
as well as the text of the relevant portions of the
applicable FARs, is appended to this opinion and order.

®In addition to denying other factual allegations in the
Adm nistrator’s conplaint -- specifically paragraphs 3, 4,
(continued .



“agrees with the proposed revocation of his [airmn
certificate] for a period of one year, effective January
22, 1998.”% Respondent’s Amended Answer.

After answering the Adm nistrator’s conpl aint,
respondent noved for judgnent on the pleadings, arguing
that a “hearing . . . would be unnecessary and senseless in
light of the fact that [he had] already agreed to the
maxi mum sancti on whi ch can be inposed[.]” The
Adm ni strat or opposed the notion, arguing that “[e]ven
t hough the resolution of the matters that respondent has
deni ed coul d not have any effect on sanction, they are not
nmoot . ”

The | aw judge, noting that “the adm ssions nade by

(continued . . .)

5, 8, 10, 11, 12, 16, 17, 18, 24, 27, and 29 -- respondent
denies violating FAR sections 43.12(a), 91.7(a), 91.13(a),
91.407(a)(2), and 91.417(a)(1).

* Respondent describes the revocation of respondent’s
certificate as being limted to a “nmaxi munf one-year
duration. A nore accurate characterization is that, having
admtted that he lacks qualification and surrendered his
certificate on January 22, 1998, respondent may apply for a
new airman certificate, but any application will require a
determ nation by the Adm nistrator that he qualifies before
one will be issued. 49 U S.C. 8§ 44703(a); see also 49

U S.C 8 44703(c)(1)(B) (an “individual whose application
for the issuance or renewal of an airman certificate has
been deni ed may appeal the denial to the National
Transportation Safety Board, except if the individual holds
a certificate that was revoked within one year fromthe

date of denial”). In other words, the Admnistrator is
free to determ ne, beyond a year fromrevocation, that an
airman still does not qualify for a certificate. Such a

determ nation, however, could be appealed to the Board.



respondent support the allegation of the Adm nistrator that
respondent | acks the care, judgnent, responsibility to hold
his airman certificate,” granted respondent’s notion for
judgnent on the pleadings. The |aw judge subsequently
clarified, in an order denying the Adm nistrator’s notion
for reconsideration, that he “did not dismss the
all egations not admtted but did find that since the
sanction [sought to be inposed, i.e. revocation,] had been
affirmed, these allegations were noot.”

On appeal, the Adm nistrator argues that the | aw judge
“erred in finding that the allegations not admtted .
wer e noot ed by respondent’s adm ssion to select violations
and acceptance of the sanction of revocation[.]” In
addition to providing a recitation of the npotness
doctrine, the Adm ni strator el aborates upon the argunents
she rai sed before the | aw judge, nanely, her interest in
mai nt ai ni ng accurate records of an airman’s viol ation
hi story.® Respondent argues that the purpose of an
adm ni strative enforcenment proceeding is not to determ ne

the validity of every allegation of inpropriety but,

® The Administrator also argues that granting respondent’s
notion and term nating the proceedings violated the

provi sions of section 44709(d), Title 49, of the United
States Code because it constitutes a nodification by the
Board of the Administrator’s order “w thout the required

[ precedi ng] opportunity for a hearing.” This argunment has
no nerit in light of the procedural context of this case
for, as we explain, infra, the Board has not *anended,

nodi fied, or reversed” the Adm nistrator’s order.



rather, to determne if an airman possesses the care,
judgnent, and responsibility to hold an airman’s
certificate.

The | aw j udge appears to have evoked uni nt ended
concern with his use of the term“noot,” which we construe
to have neant nmerely that litigation of the unadmtted
all egations in the conpl aint was unnecessary given the
agreenent to the ultimate sanction available to the
Adm nistrator. As we see it, respondent’s admi ssion to
only portions of the Adm nistrator’s order of revocation
did not affect her ability to consider, when assessing
respondent’s violation history at sone future tinme, the
al l egations he denied but chose not to litigate.®

ACCORDI NGY, IT I S ORDERED THAT:

1. The Adm nistrator’s appeal is denied; and

2. The |l aw judge' s orders, to the extent they are
consistent wwth this opinion and order, are affirned.

HALL, Chairman, HAMVERSCHM DT, GOG.I A, and BLACK, Menbers
of the Board, concurred in the above opi nion and order.

® W do not share the Adnministrator’s concern that her
duties under the Pilot Records |nprovenent Act of 1996
obligate her to litigate the unappeal ed all egations in her
order. The Act speaks of “summaries of |egal enforcenent
actions resulting in a finding by the Adm nistrator of a
violation . . . or order 1ssued . . . that was not
subsequently overturned.” 49 U S.C. 8§ 44936(T)(1D) (A (ii)
(enphasi s added). The Admi nistrator’s undi sturbed judgnent
that an allegation, which an airman chose not to contest by
adj udi cation at the Board, ampbunted to a regul atory

vi ol ati on woul d appear to qualify as a finding that “was
not subsequently overturned.”







